108

LITTLE

CASES IN THE SUPREME COURT
ROCK,’ '
Jan’y 1838

N,

JBFFERY

JerrERY against UnpERWOOD.
oo _ o Error to Lawrence Circuit Court.
UNDER
WwooD.

The clause of ““in cujus rei,” &c., is not essential ¢o a deed or bond.

three things are essentially necessary to making a good obligation, viz:
writing, on paper or parchment, sealing, and delivery. '

Only
It is not necessary that the obligor should subscribe his name.
There is no occasion in the bond to meption that it was sealed and delivered.
And this rule applies with equal furce, under our Statute, to writings where
- a scroll is affixed at the end of the name.
= Where an action is commenced before a Justice of the Peace, the cause of
% action mus* be truly stated in the summons, with sufficient certainty to ap-
o prize the defendant of the legal character of the suit he is called upon to
b answer; and the plaintiff’s evidence must correspond with and support the
4B " summons. Evidence of a cause of action entirely variant from it, will not
'09‘ be received. S
o % The Statute which provides that the case **shall be tried in the Circuit Court
13- on its merits,” cures only irregularities and formal defects. :
? = The admission of improper testimony is not such an irregularity as is cured
e by the Statute. ‘
e Where the summons was to answer an action ‘“on a nofe of hand” a writing
<o
5]
i% Court.

obligatory cannot be given in evidence to sustain the action in the Circuit
make it an action of debt.

Summoning a party to appear before a Justice in an action of debt, does not
It is not necessary to state in the summons the species of action, whether in
- debt, covenant, &c:; and if inserted it is surplusage.

A note for fifty dollars, fo be paid in a horse, will not sustain an action of debt.

- 'The opinién delivered.in this case sets forth the facts with great
particularity and precision.  Underwood commenced his suit before
the justice' by summons, against Jeffery and one Crauwford. The
summons was, to answer “in an action of debt on a note of hand.”

Crawford.

The summons was not scrved, nor were any proceedings had on

Underwood obtained judgment before the juitice against
Jeffery, for twenty-five dollars debt, and costs; and Jeffery appealed
“to the Circuit Court, '

In the Circuit Court, a writing was offered in evidence, in the opin-

ion set forth verbaiim, whereby Jeffery and Crawford promised to pay
Underwood “fifty dollars, to be paid in a horse, to be valued against
good trade,” &c.

_ This writing was signed by Jeffery and Crawford,
and the word “ seal,” surrounded with a’ scrawl, not with any thing
ret, &c.

'said in the body of the note about a seal, or any clause of in cujus

To the reading of this writing, Jeffery objected, and his objections
were overruled by the court. Judgment was thereapen given against
him for twenty-five dollars debt, and costs, &ec.
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Fowrzr and Warker, for the plamhﬂ' in error: lst, Tbe Cltcmt LITTLE.
Court erred in admitting the instrument in writing in evldence9 1t not Jan'y lm_
bemg % a note of hand,” but a writing under seal, as evidenly appean; m
by the word “seal” being written at lenght at the end of Jeffery’s unpie.
name, ¢ and circumscribed with a scroll, in the usual manner: conse- wooD.
‘quently there was a variance between it and the writ. Vide Geyer y
Dig. 382, case of Mading vs. Pa yton, in this court at. the.
term, A. D.

- 2d, The CIl'Clllt Court ought to have excluded sald wntmg, be-‘
cause an action of debt will not lie thereon;- it being a contract for.
the payment of fifty dollars, ““in"a horse to -be valued against gaod
trade,” &c: Then if it be a wntmg und(.r seal, the action should

have been covenant; if not under seal, it should bave been assumpsxt
debt, in either case, being who]ly improper and untenable: Vide
Hard, Rep. (Ky)510 in note; 1 Ch. Pl 88, etc. 100, 101, 109, et
seq. 112, 113, ct seq.; 1 Pirt. Dig. 234, et seq.; .2 Bibb’s Rep. 584;
Hardin’s Rep. 118; 3 Monroc’s Rep. 8. Seea c_onclusnve ad_]udlca-
tion on this point, in 8 Peters, 181.. ,
3d, Even throwing thé writ entxre]y out of the case, still the Judg-
ment should have been for damages, either in covenant or assumpsxt.
The judgment should always correspond to the demand and spegié@
of action. See 2 Tidd’s Pr. 842; 1 Ch. PI. 100, 108, 109, 116.

Livton and TAYLOR, confra: lst, The court below decided- cor-
rectly in admitting in evidence the writing sued on; and an actlon of
debt will lie on an instrument of this kind. ~ See Bac. Ab. action of
debt; Com. Dig.5 debt, A. 8, page 370; Chit. Pld. 103,104, 105, 106;
Blackford’s Rep. (Indiana) 216, 217, 230, 234; 3 Moore’s Index, 359;
8 East. 7..

"2d, There is no classification of actions required by law, in_pro-
ceedings before a Justice of the Peace: Camp. Dig. 367, 365, 368,.
in sections 41, 45, 48. '

3d, The judgment was right, or if not technically entered, it ie
cured by statate of Jeofails: Campb. Dig. 333, 322.

4th, The appearance cured all defects and - irregularities in the
writ and form of action. 1 T%dd’s Prac. 181,562; 4 Peter’s Rep. 501.

- Rinao, Chief Justice, delivered the opinion of -the court: This is
a writ of error with supersedeas to a judgment of Lawrence Circuit
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vy 1838, Peace, in a suit . commcnced by Underwood against’ Jeﬁary and
NP\

.mn-:m_! .N' w. Crazvjbrd The summons 1s<u<.d on -the 4th, retumable od
“the 9th day of Janmr), 1836, . requmnu the. s:ud dcfendants to
"1ppear before the Justice to answ er the plamt:ﬁ' in an actnon of debt

Uﬂ DBB
WooD-
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LTTLE: Court, glvcn uponan appeal from the Judvment of a Justice of ‘the

on a note of. ‘hand.  ‘The tummonq does not appear to have been

. executed on Crawjbrd and no furthcr proceedings were had. agamst

him in the case. Scveral continuances and two trials by Jury_'_ ere
had in the casc before the Justice of the Peace; the last of w léh
resulted in averdgd in favor-of Uzderwood for $25; and for that
sum; togcthu‘ for thc costs of suit, the Justice gave Judgment _ag ns@:
Jeffery, who appealed thereﬁ'om to the Circuit Court. On the fnd:
in the Circuit Court, after. the jury was sworn, Undermood - oﬂ'ered
read as ev1deuce to the jury, the following instrament in »wntmg,
to wit:

4%On or before the twent_y-ﬁ(th day of thxs mouth, I promlse to pay
Jokn J. Underwood fifty dollars, to be pald in a horse, to be. valued.
“ against good trade, for keeping- the mare.

“ Lawrence, December the 14th 1835." ,

- “JESSE JEFFERY tsEAl’.]
 «N. W. CRAWFORD, [smr. pid

To the reading of which as evidence, Jeffery objected; and his
ob_]echons being overraled by the court, he_excepted, and spread ﬂ:he
writing on the record, in haec zcrba, as above set forthy and-the Jm'y
having returned a verdict, the court rendered Jud«rment tbereupom-
for twenty-five dollars debt, togethcr with all the costs exgendqd i)
and about the case, in favor of Underiood vs. Jmﬁry.

Two errors have been assigned specmll). ‘The first 'quesffoné the
decision of the Circuit Court, admitting the vmllng offered by Under..
wood, and admilted by Jeffery, to be read as evidence to the j Jlll'Yor
And the second ‘alleges that the Circuit Court_ errcd in rcndenng
_]udgmcnt in debt, when it ought to have becn for damages alone.
These questions will be cxamined in the order in whlch tbey aré

made.

Bv the summons, the plaintiff in error- was called upon to, answer
in an action of debt on a note of hand; and it is contended by the
p]amtlﬁ' in error, ﬁmt ‘that the’ mstrument offered in evxdence, and
objected to by him, was not a note of hand, but a wntmg obhga.tory,
and consequently there was a material variance between the writing’

Y



OF THE STATE OF ARKANSAS. om

oﬂ'ered to. be read as evidence to the jury, and the contract mentioned: “‘;9":"“"‘-:
in the summons as the’ foundatlon of the action; . and th"lt therefore-fany. 1838
the court ought te: have cxcludcd it from the jury: and second]), that mrpmg
this-i 1s :m acl:on of dcbt, and debt vnll iiot lie on the wntmg oﬂ'ered Urqnga
and admltted Jin, ewdcncc, ‘and for that " reacon thc court ought {o. WoOR
have cxcluded it. “Was the- 1n<trumcnt oﬂchd and objected -to- on.
the tna] a writing obllgdtory or-a prorm~sory note? s the first ques
tmn to be met and dccxded “There is no attestation whatcver, nor
express. dechmtlon, any. where on the face of thc instrument, that it
was. sxgned or sealed by the m.xkcrs "The swmturcs of the m'lkers
appear at the foot of the mstlumcnt, with a scrawl in wntmg annex-
ed, lmmedlately at, .1gamst, and 'Ift(,l, the cnd of cach name. Each
scrawl cm‘umscnbes the w ord % Seal,”  whichis pl.'unl_y written Wxthm ;
the scrawl, * It'is not denied _that the scmwl and the word séal in-.
closed by ‘it werc placcd upon said writing as they appear there, by
the. makers reﬂpectlvel) - And it is admitted by all, that if the clause’

of “i in cu]us rei testimonum $igillum meum apposen,” Or. any. Words of
the same or like import, had heen inserted in the body of the mstru»
ment, or preﬁxed to the signatures, it would have the same force and~
obhg'ltlon as if 1t had been actually scaled; and this’ would beits:
legal eﬁ'ect by virtac of the plovmons of the statute, which declares_
that ¢ any instrament in writing {o which the person cxecuting ‘the
“sarne shall affix a scrawl by way of scal, shiall be 'ldJudged -and
“ holdcn to be of the same force and obligation as if it were actually
4 sealed " Ark’s Dig. p. 321.

The question then is, whethér an instrument in writing to- which

the’ percons executing the same shall affix a scrawl by way of seal,
without any- '1tte=tahon or clause of “in cujus reiy” &c. or other words
of the same or like import, appcaring on the face of the mstrument
_sba]l be ad_]udged‘ and holden to be'of the same force and obligation .
asifit was, actuul]y scaled. This question would scem to be (mSWered'
,,bv the prbvmons of thc statate before recited; the ng,uagc of which
18 clear and explicit. s reference is to the act of the party cxecutmg'
-the obllgatlon, not to the evidence necessary or proper to prove that
act. To affix a-scrawl by way of seal to an instrument in wntmg,,
is one thmg, and the proof that'it was so affixed by the person who:
executed the instrument, is another. The scrawl must appear on
,the face of the instrument; the proof that it was placed there by~
‘way o( seal may be by evidence dehors the instrument. The'effect
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Ll{g'Té'E of the former i is declared by the statute; the latter is no where men<
m'yless tioned in the statute.. They are not mutually dependant one upon’
mrmay the other; the former may.exist upon the writing without any evi-
‘uNDER. dence to prove that it was placed there by the person who execated

WOooD.

the Wntmg, in which event it would be deemed sufficient, until its
authenticity was denied; when, if there was a defect -of proof to
establish the execution, the instrument would be avoided; not for any
defects ¢ on its face, but for matter entlrely dehors the wntmg And
this would be the result, although it-was said on the face of the instru-
ment that the maker had thereunto set his hand and aﬂixed his seal:
for it is clear that if the person soughé to be charged, never in fact
sxgned sealed and delivered the instrument, as his deed, he would

not be estopped by any thing appearing on the writing from denymg

that it was his deed; because until that execution and. delivery is
admltted or proved ‘the language of the deed cannot be said to be

‘his;. ‘and this proves that the clause of “in cujus rei,” &c. is not. essen-

tial to the deed, and does not per se prove that it was in fact signed.
and delivered by the person whose name and seal appear to the

'Wntmg The fact of sealing only, and not the attestation is mention-
‘ed in the statute. 'The intention of the Legislature in -enacting this

law, was to place all writings to which the person executing the same

should affix a scrawl by way of seal, upon the footing of sealed

instruments.  This object, and no_ether, was designed to be accom-
plished by the law, as is clearly indicated by the language used. It
was not designed to abrogate seals, but to leave the law as it then-
éldod,viri relation to them, untouched. And there can be no doubt
that a writing duly sealed and delivered in the mode anciently used,
would still be good, although the practice has been long disused, and:
is now almost entirely superseded under statutory sanetlon, in most i

ot all of the Western and Southern States, and a scrawl by way of
"'seal substituted in its place. - If we are correct in the view which’
we: have taken of this statate, and the object it was intended to

acco‘mplivsh, we have only to ascestain what acls:and expressions were

essential ‘in ‘the proper execution of a good and valid obligation at -

common-law, substituting only the scrawl in the place and lieu of the

“‘comtnon law seal.

“.A deed is %4 writing or instrument written on paper or parchment,
sealed énd.délivere,d;” and “an obligation is a deed in writing:

'vi'her'e,by'vone man’ doth bind himself to another to pay a sum of
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money or do some other thing.” Shep. Touch. p.-50, 367. And it is ”gg‘ﬁ
said that there are only three things esscntxally neccesary to the mak- Jan’y 1838:
mg a good obligation, viz:’ writing on’ papet or parchment, sealing, 3 IEFFERY
and delivery: and it has been 'id_)udgcd not to be necessary {hat the UNDER
obl_igor‘shodld sign or subscribe his name, because subscribing is no woep.
" essential part of the deed; . sealing being sufficient. Bacon’s Abr. title
Obhgatwn, (6), Shep.. Touch -p- 54, 56, 60, 369; - Co. Lit. 35, b. 2;
Blackstone’s Com. 305, 306.  Also, though sealing. and dehvery be
'essentxal {o an obligation, yet there is no occasion in the bond to
mention that'it was scaled and delivered. Bacon’s Abr. title Obliga-

tion, (C,) and so it has been adJud(rcd 2 Co. Rep. 5 (a); Co. Lit.'7 (a);

1 Sergeant & Rawle, p- 72; 2 Serg. & Rawle, 502; 4 Yerger, 528.-

. The practice of affixing seals to the most solemn and important

obhgatlons, appears to have existed in times-of great antiquity, and

‘has been continied in some form or other down to the present penod
It.appears. to have been introduced into. England -by the Normans,

-and came into general use about the time of Edward III; Shegpard’s
Touch. 56¢ and as the law stoed prior to the fourth year of James

the First, (ap to which period we have adopted the laws of England

of a general nature and not local to that kingdom; Ark’s Dig. p. ]1:30,)

the seal ‘must have consisted of some tenacious substance capalﬂe 6f

being impressed, attached to the paper or parchment on which the
obligation was Written, with an impression made thereon by the
person to be bound by the obligation or deed; but it was immaterial
whether the impression was made with the seal of the. party or any

.other seal, or with a stick or any such like thing. In either manner

it was good. 4 : '

Havmg thus shown, as we concewe, ‘conclusively, by the authorities

cxted that an obligation at common law without the clause of ¢ n

cujus rez,” &c., or any other expression of the like kind, or even the
signature of the maker, if sealed and delivered by him, would be good

ag his deed: Therefore, if the construction which we have given to

the statute authonzmg the substitution of a scrawl by way of seal be

true, it follows necessarily that every instrument in wntmg to which

the maker shall affix a scrawl by way of seal, must be adjudged and
;ho]den to be.of the same force and obligation as if it was actuslly
sealed. The authorities clted also prove that it has been decided
uniformly, that the sealing and delivery being matters of fact, are to

be tried by jurors; and we cannot perceive any substantial reason
o
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Igggé-ﬂ why a different rule should be applied to mstrumen(s to whnch there
Jan'y 1838. appears to be a scrawl affized by way of seal. “If this was an origi-
JEFFEBY nal question upon the tatute, and there was no ad_yudxcatxon upon it,
mqmm we should not hesitate (o declare the note to-be as we have stated it;
WOOP-  that an instrument in writing to which thee is affixed a scrawl in the
place of a seal, is considered of the same force and obligation as a
sealed mstrument, although it is not stated on the face of the writing,
or in the attestation; if there be any, that the maker “ therennto affixed
his seal;” but it isnot. It has been decided in some of the States
upon statutes precisely similar to ours. In the .Supreme Court of
Pennsylvania, it has been decided that any mark made by the pen
in imitation of a ¥ Seal,” may be considered as a seal. The usual
mode is to make a circular, oval, or square mark opposite to the name
of the signer; - but. the shape is immaterial. Something, however,
there must be, intended -for a seal, and the writing must be delivered
‘asadeed. The court, in  deciding upon the question, remarked:
- «T will premise that two principles are, in my cpinion, well founded:
“one, that although in the body of the writing it'is said Jthat the
o partles have set ‘their hands and seals, yet it is not a specmlly,
“unless it be actually sealed ‘and delivered.  Another, that if it be
4 actually sealed and delivered, it is a specialty, although no mention
¢be made of it in the body of the writing.  The fact and not the
“ agsertion fixes the nature of this instrument.” "2 Sergeant & Rawle,
A 502, Taylor and another vs. Glaser; and 1 Sergeant & Rawle, p. 72,
- Lonig ve. Ramsey, executor of Long.
A snmllar decision was made by the Supreme Court of Tennessee,
m the case of Scruggs vs. Braekin, 4th Yerger,528. But in the case
of ﬂustms admzmstralor vs: Whitlock’s executors, 1st Munford, 487,
the Supreme Court of Appeals of V1rg1ma held a contrary docirine,
and decided that an instrument in writing attested, “as witness my
hand, this 224 day of February, 1791,” and signed by the maker,
with a written scrawl annexed to the signature, was not a deed or
spe’cialt} - The court appears to have rested the decision upon the
ground, first, that it was essential to a deed that the clause of in cujus
rei lestimonium should ‘recite that the maker of the deed hath there-
unto put his seal; .and that without that, or some similar expression
appearing on the face of the instrament, it is not a deed, although the
subscriber affixed a scrawl to his signature. In support of this position
see Co. Lit. C. a. 35, b. 175, b. 2925, a. and b.; and Litt. 371, 372,
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wre cited: but, with all due deference to the opinion of the learned L;J(;ggi
Judges who decided in that case, we feel bound to declare that we m
have not, after a careful . examiiation of the authorities referred to, jeFrERY
been able to discover. any thing from which we could feel warranted ynpea.
in drawing the like conclusion; for it is even there said, Co. Lit. C. a., wocp.
%Y have termed the said parts of the deed, formalor orderly parts,

s forthat they be not-of the essence of a deed of feoffment, for if
sguch a.deed be without premises, habendum, tenendum, reddendum,
& clause of warranty, the clause of in cujus rei festimonium, the date,

¢ and the clause of his testibus, yet the deed is good: for if a man by

& deed give lands to another, and to his heirs, without more saying,

sthis is ‘good, if he puts his seal to the deed, delivers it, and makes
sSlivery accordingly,” and although Lattleton, in the sections before
referred to, gives the form of the commencement and conclusion of

éh i;idénturé in the first and third persons, in" which the clause of

in cujus rei, &c. appears, that.is no where said to be essential, except

in one special case of an entifely different nature. Co. Lit. 230, b.

It is there merely given as an approved form, to which there 1s cer-

tainly no objection; and Coxk, in commenting upon him, says it is

a.safe thing to follow approved precedents;”” and also observes, % but
thereof hath been spoken at large, Sections 1, 4, and 40;” in eachof

which the fact of sealing is considered as essential to the deed, while -

in some of them the clause of in cujusrci, &c. is said {o be merely
formal: and this appears to us to be the result of all the authorities

cited. -

Second, That the omission of the word Seal, in the clause of at-

testation, according to the maxim of law, czpressum facit cessare taci-

tum, precludes all evidence dekors the instrument, of the execution of

it in any other manner than is expressed in the body of the instrument.
However just the application of this maxim may have been in that

case, where the instrument con¢ained on its face the assertion of the

maker that he had thereunto set his band, without also saying that
he had also aflixed his seal or scrawl, it can have no application what-

ever to_the cdse before us, where neither the 'signature nor seal is
meationed, and there is no attestation whatever on the face of the
writing.
Third, That the protert of an instrument importing in the body of
it to be executed under the hand of the party only, will not support
the allegation of a deed. sealed with the seal of the party, althdugh
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_ &g&l‘nk a seal be to the instrument in reality affixed; inasmuch as that may -
san'v1838. be done without the party’s knowledge or consent. To this conclu-
mpmy sion we Jo not assent; for if it be true, as wehave ‘supposed, that i
uNDER, -8 the scaling and dehvery alone which distinguishes the instriment
WOOD- fiom simple’ promise in writing, imparts to it superior eflicacy, and
elevates it to the dignity of a deed, it cannot, in the nature of things,
make any difference whether the instrument bears upon its face or
not, the express declaration of the maker that he put his seal there-
unto. It is the fact of sealing by the maker, and not his assertion
that he has sealed the instrument, which binds him. To illustratc
this rule, suppose an obligation drawn for $100, by A, payable to B.
at the conclusion of which it was added, I, the said A, do not sign
‘or seal_this instrument;” yet, without saying otherwise, A does in fact.
‘seal.and deliver the writing to B, as his deed.  There the assertion
on the face of the writing is cxpressly opposed to the act of A, and
according to the principle of this decision, the assertion would control
the act, and the profert of the instrument 1mportmg in the body of it
that it was not signed or sealed by A, would not support the allegation
that the writing was sealed ‘with the seal’of A, although the seal was
manifestly there; and the instrunent would be adjudged, simply upon
the profert and oyer, not to be his deed: And according to the
second position under the potent influence of the maxim, “ezpressum
Sacit cessare tacitum,” all evidence that it was in fact sealed by A,
‘must be necessarily excluded. Itistruz that the facls of that case
were a little different, but if we have comprehended the principle
decided, it is that the fact of the scrawl appearing {o the instrument,
was not, ex oi fermini, evidence that it was placed there by the
maker, by way of seal, and the assertion on the face of the writing
that he had signed, without also saying he had sealed it, was sufficient
" to. pfeclude all proof dehors the insirament, that he had in fact sealed
as well as signed it; and we do not perceive why they are not equally
.as applicable {o the case supposed, as to that decided; but if we
have not cntirely misapprchended the force and bearing of the au-
thorities, they all look to the scaling and delivery as the solemn and
o'ﬁ]y essential acts of the party, and declare the legal rule to be, that
where, upon inspection, a seal appears to the instrument, it must be
intended to be the scal of the maker, and must be so adjudged, unless
he will deny that it is his seal, and then it becomes a questionof fact,
" to be determined by a jury; but it could never be regarded asa
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mere promise in writing, because if sealed and delivered it would bé. ”'ggiﬁ
an obligation: but if that seal was forged, whenever that fact s 7 1888,
.
* appeared by the finding of a jury, on the plea of non est factum, it Jgppmy
would be void; and such we apprehend would be the consequence of i UNI)EB,-}'

the payee adding a scrawl to the name of the maker of a promissory.
note without his consent, after it was signed and delivered. It would
" be such an alteration of the instrument in a material part as to make
it void. This point, however, is not before us, and we would not be
understood as deciding it, althopgh we suppose the authorities would
sustain us in the conclusion stated. The decision in this case has, we
believe, been uniformly followed, and the principle established in it
acted upon by the courts of Virginia, from the time it was given: and

the same rule we are informed prevails in the States of South Carolina

and Alabama. We have not seen any authentic report of the cases
decided in either, but understand the decision in Alabama was con-
fesscdly made on the authority of the decision in Virginia. The
like decision, and upon the same authonty, has been made in some
of the courts of Arkansae_ but we are not aware of any solemn adju-
dication having ever been made directly upon -the question by the
Superior Court, and it is nov, for the first time in this court, presented
in such manner as to require a direct decision to be made upon it.
The question has been deemed important, not from any consequences
to result from it in the present controversy, but because,a great variety
of interests of the first-magnitude may be either directly or indirectly
affected by it in other cases. We have given to it a patient and
carefu] examination, the result of which is, that we are decidedly of
the opinion that the instrument in question having upon its face every
thing required by law to give to it the same force and obligation as
if it was actually scaled, must be regarded as a writing obligatory.
Having ascertained and seitled the legal character of the instru-
ment, the question arises, did the court err in overruling the objection
of Jeffery, and admiiting the obligation to be read as evidence to the
jury? The objection appears to have been taken on the ground of a
variance between the obligation and the contract mentioned in the
summons as the foundation of the suit, and was founded on the
assumption that the evidence must correspond with the cause of action
stated in the summons.  That the allegation and proof must corres-
pond, as a gencral rule, is incontrovertibly established; bat its appli-
cation to this case is questioned, on the ground that the proceeding is

WOooD.
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summary and the pleading ore tenus, and therefore there is.nothing
with which the evidence can be compared and to which it must cor-

jeFreRy Fespond. This argument, although p]alisibl_e, 'a‘n’d' in some: respects

vg.
DNDER-
WOoOD.

true, cannot be admitted to the extent contended for, without disre-
garding the provision of-the statute prescribing the form.of the writ
to be issued in cases commenced before a Justice of the Peace.
The form there given appears to contemplate and require some defi-
nite specification of the contract, which is the foundation of the suit
in the body of the writ, not indeed with all the circumstances of time,
place, date, and amount, as required in a declaration or other 7p1ead—
ing in a regular suit at law; yet with such certainty as to apprize the
defendant of the legal character of the demand he is called upon to
answer; and this we understand to be the meaning of the Legislature
when they usethis language in prcséribing the form of the summons,
viz: % Summons C. D. to appear before me,” &c. “to answer unto
A. B. in 2n action on bond, bill, note, book account, or promise, as
the casc may be,” If this is not the trac construction of the statute,
we are unable to discover the infention of the Leg’ié]ature. Bf it is,
then it certainly is material that the ground of action should be truly
stated; and it follows as a necessary consequence that the plaintiff’s
evidence must correspond with and sustain it. Evidence of a cause
of action entirely variant from it ought not to be received. The
defendant in error also insists that the appeal comes before the Circuit
Court as an original case, and must be there tried on its merits, with-
out regard to the proccédings had before the Justice. This argu-
ment, although true in some respects, is entirely too broad to be
admitted without qualification. The statute provides that ‘on the
trial of the appeal,” no exceptions shall be taken to any irregularity
or want of form in the trial or proceedings of said Justice. ~Mere
irregularities and formal defccts are only cared by this statute: but ob-
jections of a substantial nature, extending to the merits of the case,
as we apprehend, do not come within either its letter or spirit. The
exception taken in this case was not to any thing in the trial or pro-
ceedings of the Justice, but to the testimony offered and admitted at
the trial in the Circuit Court. The former may be strictly regular
and technically formal; the latter illegal or irrelevant, or the exclasion
of compctent legal proof on the trial in the Circuit Court, should be
regarded as an irregularity or want of form in thg trial or proceedings
of the Justice, and therefore cured by the statute. The foundation
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of this suit was a note of hand, and it was incumbent on Underwood "g’&n
to sustain it by evidence of » demand of that legal character.  He Jan'y 1838:
could not therefore be at liberty, at the trial, to set up and prove a JEFFERY

demand upon book account, bond, obligation, or for rent due, for
which he had not sued or legally called upon the defendant to answer.
Such a_practice would be at variance with every principle of common
law, and in our opinion it is not warranted by any statate. This was
the doctrine of the Supreme Court of the Territory of Arkansas, in
the case of Madding ve. Payton, decided at the- term 183-, where
it was held that a writing obligatory could not be admitted as testi-
mony, the cause of action stated in the summons being a promissory
note. The Circuit Court had in that casc excluded the evidence on
the ground of variance, and the judgment was affirmed.

We are therefore of the opinion that the obligation offered by
Underwood as evidence on the trial of this.case, and objected to
by Jeffery, ought to have been excluded; and that the court erred in
not excluding it. And for this error the judgment must be reversed
with costs. But as this case may progress on its retarn to the court
velow, some other points assigned as error will be noticed. Tt ’is said
this is an action of debt, and that debt would not lie on the instrument
offered and admitted as evidence.

That it is an action of debt, is urged upon the ground that it is €0
styled in the summons. That does not, in our opinion, make it so.
There is no law requiring the species of action to be stated in the
summons. It is not mentioned in the form of the writ prescribed in
the statate, and might be wholly omitted without prejudice to the
plaintiff, or advantage to the defendant. 1t is in every point of view
immaterial, and being inserted must be regarded as surplusage. The
ground of action must be described, but the species of action need
not be stated; and the plaintiff must be permitted, on the trial, to
adduce any legal evidence to establish any demand which he may
have against the defendant, of the same legal description of that
stated in the summous, and within the jurisdiction of the Justice, but
evidence of any demand of a different character in law, must be
excluded. The instrument in question is not for the direct payment
of money. The language uscd does not authorize the conclusions
lhat the obligor expected to pay, or the obligee to receive payment
in money. - The former intended to pay a horse, and the latter
expected to receive one in payment, of -the value of fifty dollars, in
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'1.1'1‘_‘1-11;1: good trade. This was the evident understanding and intention of the
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Jun'y 1838. parties. A horse was the subject matter of the contract. Fifty dol-
N . . . ) . ° .
serFERY lars, his. stipulated” price, was to be- ascertained, not- by valuation
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according to the ordinary legal standard of value, but by an appraise-
ment to be made according to the usual terms of barter; or in other
words, the valae of the horse was not to be estimated by what he was
worth in cash, but in good trade, supposing the payment for him to
be made in trade.  This was the legal import of the contract, and
being for property and not money, it is clear that an action of debt
would not lie on’it. -

The caase must therefore be remanded to the Lawrence Circuit
Court, for further proceedings to be there had not inconsistent with
this opinion.



